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Customer Advisory: Recent California Workers’ Compensation 

Legislation 

September 29, 2020 

This advisory is not meant to offer legal advice, but to provide general information 

about important changes primarily impacting Workers’ Compensation in 

connection with COVID-19. Employers are encouraged to review any legislation or 

new laws with their own counsel. 

Background 

Recently, two important legislative acts regarding Workers’ Compensation and COVID-19 

were signed into law. (We identify here the “bills” as they have been commonly 

referenced; SB 1159 alone has created three additional sections to the Labor Code.) 

Employers should take note that this legislation includes important COVID-19 reporting 

obligations for employers. The Hartford encourages impacted customers to use one of the 

following links to learn more and report as required.   

Note: The hyperlinks below report directly to The Hartford. Any employer that has a 

different claims administrator should communicate directly with them. 

California COVID-19 Positive Test Reporting on/after 7/6/20-9/16/20 

California COVID-19 Positive Test Reporting on/after 9/17/20-1/1/23 

 

++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++ 

The following is a detailed account and explanation of these two legislative acts: 

SB1159 The legislation (commonly known as “SB 1159”) was signed into law by the 

Governor with an effective date September 17, 2020.  

Executive summary: In a summarization provided by the California legislature, this new 

law: (i) defines “injury” for an employee to include illness or death resulting from the 2019 

novel coronavirus disease (COVID-19) under specified circumstances, until January 1, 

2023, (ii) creates a disputable presumption, as specified, that the injury arose out of and 

in the course of the employment and is compensable, for specified dates of injury, (iii) 

limits the applicability of the presumption under certain circumstances, (iv) requires an 

employee to exhaust their Covid-19 paid sick leave benefits and meet specified 

certification requirements before receiving any temporary disability benefits or, for police 

officers, firefighters, and other specified employees, a leave of absence, (v) makes a 

claim relating to a COVID-19 illness presumptively compensable, as described above, 

after 30 days or 45 days, rather than 90 days.  

https://s0.hfdstatic.com/sites/the_hartford/files/ca-covid-19-positive-test-9-16-20.docx
https://s0.hfdstatic.com/sites/the_hartford/files/ca-covid-19-positive-test-1-1-23.docx
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Until January 1, 2023, the new law allows, in addition to a presumption for certain 

identified front line employees, a presumption of injury for all employees whose fellow 

employees at their place of employment experience specified levels of positive testing, 

and whose employer has 5 or more employees            (termed an “outbreak”). 

This new law has several sections. Only certain excerpts and components from 

Sections (2), (3) and (4) are set forth below as most important for The Hartford’s 

insureds and operational staff customers; this is not the entire law. For 

completeness in some excerpts, full text is provided. Certain edits, bolding and 

italics are provided here for ease of use. Employers should consult with their own 

Legal, or Human Resources staff for further guidance.  

 

SECTION 2: (Historical Note: this section primarily addresses claim situations from and 

codifies much of the “Executive Order N-62-20”, (May 6, 2020).  That Executive Order 

created a rebuttable presumption of occupational disease for employees who test positive 

for/diagnosed with COVID-19 within 14 days after a day that the employee performed 

labor or services at the place of employment at the employer’s direction. It was effective 

on or after 3/19/2020. It does not apply to place of employment if that place is the 

employee’s residence; effective for 60 days following the 5/06/2020 order).  

The most important components of this portion of the new law, (which adds Section 

3212.86 to the Labor Code), are here.   

This Section addresses an injury (the term “injury,” as used here, includes illness or death 

resulting from COVID-19) if both of the following circumstances apply: 

(1) The employee has tested positive for or was diagnosed with COVID-19 within 14 days 

after a day that the employee performed labor or services at the employee’s place of 

employment at the employer’s direction, and: 

(2) The day referenced in paragraph (1) on which the employee performed labor or 

services at the employee’s place of employment at the employer’s direction was on or 

after March 19, 2020, and on or before July 5, 2020. The date of injury shall be the last 

date the employee performed labor or services at the employee’s place of employment at 

the employer’s direction. (3) If paragraph (1) (above) is satisfied through a diagnosis of 

COVID-19, the diagnosis was done by a licensed physician and surgeon holding an M.D. 

or D.O. degree or state licensed physician assistant or nurse practitioner, acting under the 

review or supervision of a physician and surgeon pursuant to standardized procedures or 

protocols within their lawfully authorized scope of practice, and that diagnosis is confirmed 

by testing or by a COVID-19 serologic test within 30 days of the date of the diagnosis. 
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Paid sick leave:  Addresses when an employee has paid sick leave benefits specifically 

available in response to COVID-19, those benefits shall be used and exhausted before 

any temporary disability benefits or benefits under Section 4800, 4800.5, or 4850 are due 

and payable.  

--If an employee does not have those sick leave benefits, the employee shall be provided 

temporary disability benefits or Section 4800, 4800.5, or 4850 benefits, if applicable, from 

the date of disability. Dispenses with waiting period for temporary disability benefits. 

Temporary Disability: Addresses qualifications for temporary disability or Section 4800, 

4800.5, or 4850 benefits under this section, noting an employee shall satisfy either of the 

following: 

----(A) If the employee has tested positive or is diagnosed with COVID-19 on or after May 

6, 2020, the employee shall be certified for temporary disability within the first 15 days 

after the initial diagnosis, and shall be recertified for temporary disability every 15 days 

thereafter, for the first 45 days following diagnosis. 

----(B) If the employee has tested positive or was diagnosed with COVID-19 before May 6, 

2020, the employee shall have obtained a certification, no later than May 21, 2020, 

documenting the period for which the employee was temporarily disabled and unable to 

work, and shall be recertified for temporary disability every 15 days thereafter, for the first 

45 days following diagnosis. 

----Further-this section notes that an employee shall be certified for temporary disability by 

a physician holding a California physician’s and surgeon’s license. (Also, if the employee 

has a pre-designated physician pursuant to subdivision (d) of Section 4600, is covered by 

a medical provider network pursuant to Article 2.3 (commencing with Section 4616) of 

Chapter 2 of Part 2, is covered by a workers’ compensation health care organization 

pursuant to Article 2 (commencing with Section 4600) of Chapter 2 of Part 2, or is covered 

by a group health plan, the certifying physician shall be a physician and surgeon in that 

network, organization, or plan. Otherwise, the certifying physician may be a physician and 

surgeon of the employee’s choosing. 

Presumption; Rebuttable: Notes an injury described in this section is presumed to arise 

out of and in the course of the employment, but is disputable and may be controverted by 

other evidence.  

Failure to Reject within 30 days:  Generally, if liability for a claim of a COVID-19-related 

illness is not rejected within 30 days after the date the claim form is filed pursuant to 

Section 5401, the illness will be presumed compensable. The presumption of this 

subdivision is rebuttable only by evidence discovered subsequent to the 30-day period. 

Executive Order: Notes that this section applies to all pending matters except as 

otherwise specified, including, but not limited to, pending claims relying on Executive 

Order N-62-20; and that this section is not a basis to rescind, alter, amend, or reopen any 

final award of workers’ compensation benefits. 
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Definition: “Place of employment”: For this section does not include an employee’s 

residence. 

.SECTION 3: Section 3212.87 is added to the Labor Code, which addresses: 

Applicability to the following employees: 

(1) Active firefighting members, whether volunteers, partly paid, or fully paid, of all of 

the following fire departments: 

(A) A fire department of a city, county, city and county, district, or other public or 

municipal corporation or political subdivision. 

(B) A fire department of the University of California and the California State 

University. 

(C) The Department of Forestry and Fire Protection. 

(D) A county forestry or firefighting department or unit. 

(2) Active firefighting members of a fire department that serves a United States DOD 

installation and who are certified by the United States DOD as meeting its standards 

for firefighters. 

(3) Active firefighting members of a fire department that serves a NASA installation 

and who adhere to training standards established in accordance with Article 4 

(commencing with Section 13155) of Chapter 1 of Part 2 of Division 12 of the Health 

and Safety Code. 

(4) Active firefighting members of a fire department that provides fire protection to a 

commercial airport regulated by the FAA under Part 139 (commencing with Section 

139.5) of Subchapter G of Chapter 1 of Title 14 of the Federal Code of Regulations 

and are trained and certified by the State Fire Marshal as meeting the standards of 

Fire Control 5 and Section 139.319 of Title 14 of the Federal Code of Regulations  

(5) Peace officers, as defined in Section 830.1 of the Penal Code, subdivisions (a), 

(b), (e), (f), and (h) of Section 830.2 of the Penal Code, subdivision (a) of Section 

830.3 of the Penal Code, subdivisions (a) and (b) of Section 830.37 of the Penal 

Code, subdivisions (a) and (b) of Section 830.5 of the Penal Code, and subdivision 

(a) of Section 830.53 of the Penal Code, who are primarily engaged in active law 

enforcement activities. 

(6) (A) Fire and rescue services coordinators who work for the Office of Emergency 

Services. 
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(B) For purposes of this paragraph, “fire and rescue services coordinators” means 

coordinators with any of the following job classifications: coordinator, senior 

coordinator, or chief coordinator.  

(7) An employee who provides direct patient care, or a custodial employee in contact 

with COVID-19 patients, who works at a health facility. For the purposes of this 

subdivision, “health facility” means a health facility as defined in subdivision (a), (b), 

(c), (m), or (n) of Section 1250 of the Health and Safety Code*. 

(8) An authorized registered nurse, emergency medical technician-I, emergency 

medical technician-II, emergency medical technician-paramedic, as described in 

Chapter 2 (commencing with Section 1797.50) of Division 2.5 of the Health and 

Safety Code. 

(9) An employee who provides direct patient care for a home health agency, as 

defined under Section 1727 of the Health and Safety Code. 

(10) Employees of health facilities, other than those described in paragraph (7). For 

these employees, the presumption shall not apply if the employer can establish that 

the employee did not have contact with a health facility patient within the last 14 days 

who tested positive for COVID-19. If it is determined that the presumption does not 

apply, the claim shall be evaluated pursuant to Sections 3202.5 and 3600. For the 

purposes of this subdivision, “health facility” means a health facility, as defined in 

subdivision (a), (b), (c), (m), or (n) of Section 1250 of the Health and Safety Code*. (* 

That H&SC definition notes these defined facilities must be capable of admitting 

patients for longer than 24 hours). 

(11) A provider of in-home supportive services under Article 7 (commencing with 

Section 12300) of Chapter 3 of Part 3 of Division 9 of, or Sections 14132.95, 

14132.952, and 14132.956 of, the Welfare and Institutions Code, when they provide 

the in-home supportive services outside their own home or residence. 

Injury: The term “injury,” as used here, includes illness or death resulting from COVID-19 

if all of the following circumstances apply: 

(1) The employee has tested positive for COVID-19 within 14 days after a day that 

the employee performed labor or services at the employee’s place of employment at 

the employer’s direction. 

(2) The day referenced in paragraph (1), on which the employee performed labor or 

services at the employee’s place of employment at the employer’s direction, was on 

or after July 6, 2020. The date of injury shall be the last date the employee performed 

labor or services at the employee’s place of employment at the employer’s direction 

prior to the positive test. 
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Paid sick leave:  If an employee has paid sick leave benefits specifically available in 

response to COVID-19, those benefits shall be used and exhausted before any temporary 

disability benefits or benefits under Section 4800, 4800.5, or 4850 are due and payable. If 

an employee does not have those sick leave benefits, the employee shall be provided 

temporary disability benefits or Section 4850 benefits, if applicable, from the date of 

disability. There shall not be a waiting period for temporary disability benefits. 

Presumption: Rebuttable   An injury described in this Section is presumed to arise out of 

and in the course of the employment, except as provided in this subdivision. This 

presumption is disputable and may be controverted by other evidence. (Unless 

controverted, the appeals board is bound to find in accordance with the presumption). 

This presumption shall be extended to all of those persons described (in the applicability 

section above: {1-11}) following termination of service for a period of 14 days, 

commencing with the last date actually worked in the specified capacity at the employee’s 

place of employment as described in the law. 

Failure to Reject within 30 days Generally, if liability for a claim of a COVID-19-related 

illness is not rejected within 30 days after the date the claim form is filed pursuant to 

Section 5401, the illness shall be presumed compensable. The presumption of this 

subdivision is rebuttable only by evidence discovered subsequent to the 30-day period. 

Pending Matters: This section applies to all pending matters, unless otherwise specified 

in this section, but shall not be a basis to rescind, alter, amend, or reopen any final award 

of workers’ compensation benefits. 

Definitions:  

 “Test” or “testing” means a PCR (Polymerase Chain Reaction) test approved for use or 

approved for emergency use by the United States FDA to detect the presence of viral 

RNA. “Test” or “testing” does not include serologic testing, also known as antibody 

testing. “Test” or “testing” may include any other viral culture test approved for use or 

approved for emergency use by the United States FDA to detect the presence of viral 

RNA which has the same or higher sensitivity and specificity as the PCR Test. 

An “employee’s place of employment” does not include an employee’s home or 

residence. 

SECTION 4:  Section 3212.88 is added to the Labor Code, (this is what is referred to as 

the “outbreak” segment), which addresses: 

Employees who are: 

(i) not described in Section 3212.87 (immediately above section),  
(ii) who test positive during an outbreak at the employee’s specific place of 

employment, and  
(iii) whose employer has 5 (five) or more employees.                 
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Injury: The term “injury,” as used here, includes illness or death resulting from COVID-19 

if all of the following circumstances apply: 

(1) The employee tests positive for COVID-19 within 14 days after a day that the 

employee performed labor or services at the employee’s place of employment at the 

employer’s direction. 

(2) The day referenced in paragraph (1) on which the employee performed labor or 

services at the employee’s place of employment at the employer’s direction was on or 

after July 6, 2020. The date of injury shall be the last date the employee performed 

labor or services at the employee’s place of employment at the employer’s direction 

prior to the positive test. 

(3) The employee’s positive test occurred during a period of an outbreak at the 

employee’s specific place of employment. 

Sick Leave: If an employee has paid sick leave benefits specifically available in response 

to COVID-19, those benefits shall be used and exhausted before any temporary disability 

benefits, benefits under Section 4800, 4800.5, or 4850 or Section 44977, 44984, 45192, 

45196, 87780, 87787, 88192, or 88196 of the Education Code are due and payable. If an 

employee does not have those sick leave benefits, the employee shall be provided 

temporary disability benefits or Section 4850 benefits, if applicable, from the date of 

disability. There shall not be a waiting period for temporary disability benefits. 

Presumption: Rebuttable: An injury described in this subdivision is presumed to arise 

out of and in the course of the employment, except as provided in this subdivision. This 

presumption is disputable and may be controverted by other evidence. Unless 

controverted, the appeals board is bound to find in accordance with the presumption. This 

presumption shall be extended to a person described in this subdivision following 

termination of service for a period of 14 days, commencing with the last date actually 

worked in the specified capacity at the employee’s place of employment. This section 

does not affect an employee’s rights to compensation for an injury or illness under this 

division in accordance with a preponderance of evidence. 

Rebuttal: Evidence: Evidence relevant to controverting the presumption may include, but 

is not limited to, evidence of measures in place to reduce potential transmission of 

COVID-19 in the employee’s place of employment and evidence of an employee’s non-

occupational risks of COVID-19 infection. 

Failure to Reject within 45 days: Generally, if liability for a claim of a COVID-19-related 

illness is not rejected within 45 days after the date the claim form is filed pursuant to 

Section 5401, the illness shall be presumed compensable. The presumption of this 

subdivision is rebuttable only by evidence discovered subsequent to the 45-day period. 

Pending matters: This section applies to all pending matters, unless otherwise specified 

in this section, but is not a basis to rescind, alter, amend, or reopen any final award of 

workers’ compensation benefits 
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SIGNIFICANT EMPLOYER REPORTING OBLIGATIONS 

CA SB1159 Legislation (9/17/20) directs employers with five or more employees to report 

positive COVID-19 tests to their Claim Administrator within three business days of 

receiving employee notification.  

There are potential sanctions and fines for failure to comply with reporting 

obligations and/ or for providing false or misleading information. 

Note: This law has formulaic components to determine when an employer location has an 

outbreak, which in turn may trigger “presumption” claim handling.  

Two significant reporting obligations are set forth.    

Effective with this Section becoming law on September 17: When an employer 
knows, or reasonably should know, that an employee has tested positive for 
COVID-19, the employer shall report to their claims administrator (The Hartford, or 
your claims administrator as applicable) in writing via electronic mail or facsimile within 
three business days, all of the following: 
 
---(1) An employee has tested positive. (For purposes of this reporting, the employer 

shall not provide any personally identifiable information regarding the employee who 

tested positive for COVID-19 unless the employee asserts the infection is work 

related, or has filed a claim form pursuant to Section 5401). 

---(2) The date that the employee tests positive, which is the date the specimen was 

collected for testing. 

---(3) The specific address or addresses of the employee’s specific place of 

employment during the 14-day period preceding the date of the employee’s positive 

test. 

---(4) The highest number of employees who reported to work at the employee’s 

specific place of employment in the 45-day period preceding the last day the 

employee worked at each specific place of employment. 

1. Additionally, {“as a catch-up”} any employer who is aware of an employee testing 
positive on or after July 6, 2020, and prior to the effective date of this section 
(September 17, 2020), needs to report to The Hartford or your claims administrator, in 
writing via electronic mail or facsimile, within 30 business days of the effective date of 
this section (again, beginning on September 17, 2020), all of the data required in the 
section immediately above. For the data required by the paragraph numbered (4) 
above, the employer must instead report the highest number of employees who 
reported to work at each of the employee’s specific places of employment on any 
given work day between July 6, 2020, and September 17, 2020. The Hartford uses 
the information reported under this paragraph to determine if an outbreak has 
occurred from July 6, 2020, to September 17, 2020, for the purpose of applying the 
presumption under this section. 
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Definitions: Some important definitions applicable to this Section 4 of the legislation are: 

“Test” or “testing”: Generally, “test” or “testing” means a PCR (Polymerase Chain 

Reaction) test approved for use or approved for emergency use by the FDA to detect the 

presence of viral RNA. “Test” or “testing” does not include serologic testing, also known 

as antibody testing. “Test” or “testing” may include any other viral culture test approved for 

use or approved for emergency use by the FDA to detect the presence of viral RNA which 

has the same or higher sensitivity and specificity as the PCR Test. 

“A specific place of employment”:  means the building, store, facility, or agricultural 

field where an employee performs work at the employer’s direction. “A specific place of 

employment” does not include the employee’s home or residence, unless the employee 

provides home health care services to another individual at the employee’s home or 

residence.  (In the case of an employee who performs work at the employer’s direction in 

multiple places of employment within 14 days of the employee’s positive test, the 

employee’s positive test shall be counted for the purpose of determining the existence of 

an outbreak at each of those places of employment, and if an outbreak exists at any one 

of those places of employment, that shall be the employee’s “specific place of 

employment.”) 

“Outbreak”:  An “outbreak” exists if, within 14 calendar days, one of the following occurs 

at a specific place of employment: 

(A) If the employer has 100 employees or fewer at a specific place of employment, 4 

employees test positive for COVID-19. 

(B) If the employer has more than 100 employees at a specific place of employment, 

4 percent of the number of employees who reported to the specific place of 

employment, test positive for COVID-19. 

(C) A specific place of employment is ordered to close by a local public health 

department, the State Department of Public Health, the Division of Occupational 

Safety and Health, or a school superintendent due to a risk of infection with COVID-

19. 

AB 685-Additionally, the bill known as AB 685 was also made into law and is now 

contained in the Labor Code.  These new provisions will be effective for employer action 

January 1, 2021. 

 Require both public and private employers, within 1 business day, to notify employees, 
(includingthe employers of subcontracted employees), in writing of any potential 
exposure to COVID-19 from a “qualifying individual”, including: 
 instructions/referral to contact the local health department for testing 
 instructions for isolation, home quarantine, and monitoring of symptoms 
 available rights under applicable state, federal, or local laws (including sick leave, 

workers’ compensation, anti-retaliation, anti-discrimination) 
 cleaning, disinfecting, and safety plans 
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                     Also included are provisions for: 

 required reports of outbreaks 
 obligation of the State Department of Public Health to make specified information 

on outbreaks publicly        available on its internet website 
 employer record keeping requirements 

 

If imminent hazards/risk of COVID-19 infection is found, the Division of Workers’ 

Compensation may require posting of notice of dangerous condition, or prohibit entry 

 

 Certain exemptions exist for a “health facility,” as defined in Section 1250 of the Health 
and Safety Code 

 

Employer sanctions for non-compliance exist; (It should be noted: the definition of 

“outbreak” under the Department of Health varies from the definition used in the legislation 

SB 1159; employers should ensure compliance here).  

 

 

 

 

 


