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CONSIDERATIONS FOR RESPONDING TO CONFIRMED 
COVID-19 INFECTION IN THE WORKPLACE
(Non-Healthcare Employers)

March 4, 2021

This guidance was prepared by members of the Jackson Lewis P.C. Disability, 
Leave & Health Management Practice Group. The guidance details issues to be 
considered by non-healthcare employers who are responding to a confirmed 
COVID-19 infection in the workplace. The guidance does not assess facts or 
circumstances concerning a particular employer’s business; nor does it address 
how a particular employer’s policies, benefits or practices might shape its legal 
rights or obligations when managing COVID-19 infections. As general guidance, 
this document does not identify or analyze every potential issue employers might 
need to consider. Employers should make informed decisions and tailor policies 
and practices to their specific needs and risk tolerance before taking any action 
in response to a confirmed workplace COVID-19 infection. The guidance is not, 
and should not be treated as, legal advice.  Legal requirements, agency guidance 
and best practices are rapidly evolving. We recommend you obtain legal advice 
from qualified employment counsel when responding to confirmed COVID-19 
infection in the workplace or adopting other COVID-19 policies or practices.

1. When appropriate (e.g., if applicable state, federal or local laws, rules, 
procedures or policies encourages or requires reporting on COVID-19 cases 
or the organization needs direction on management), coordinate efforts with 
the state and local health department. Document all direction provided by 
the state and/or local health department. 

2. With respect to the sick employee:

a. Offer support to the employee and assist the employee in obtaining 
appropriate treatment (if employee agrees or seeks assistance). 

b. Advise the employee to remain out of the worksite until the employee 
meets the CDC requirements for discontinuance of home isolation 
available here or state and local health department requirements. 
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c. Determine whether the employee is well enough 
to work from home or otherwise work remotely 
(referred to hereinafter as “telework”). If yes, then 
make necessary arrangements for telework while 
the employee is out of the worksite. Ensure non-
exempt employees are paid for all hours worked 
and that exempt employees receive their full 
weekly salary for any workweek during which 
they perform any work. 

d. If the employee cannot telework (due to the degree 
of the employee’s symptoms or the nature of the 
employee’s job duties), take the following steps:

i. Determine whether the Company will pay 
the employee during the quarantine period, 
consistent with federal, state and local law (i.e., 
Voluntary FFCRA if not exhausted through 
3/31/21, PSL, PFML other state COVID-19 
law(s)) and Company paid time off, vacation 
or leave policies. If the quarantining employee 
cannot telework and if no pay is available to 
the employee, consider whether the employee 
can apply for unemployment compensation.

ii.  For FMLA covered employers, Family Medical 
Leave (“FML”) is unpaid but guarantees 
continuation of health insurance benefits 
and job restoration, both of which are 
valuable benefits. If an eligible employee’s 
COVID-19 circumstances meet the definition 
of a serious health condition (“SHC”), then 
the Company should issue a certificate of 
health care provider (“CHCP form”) and 
provisionally designate the time off work as 
FML pending certification. Alternatively, if an 
employee’s COVID-19 circumstances clearly 
meet the definition of a SHC, then the time 
off work can be designated as FML without 
a completed CHCP form. Also consider 
whether there are any state FMLA-like 
unpaid leave laws that might be applicable in 
addition to federal FMLA.

iii. The Company should provide information 
necessary for the employee to consider 
applying for STD benefits if those benefits  
are offered.

iv. The Company should ask for the employee’s 
assistance in performing a close contacts 
analysis as described in item 5 below.

3. Try to determine the source of the infected 
employee’s exposure to COVID-19, including whether 
it is believed to have been the result of community 
spread or a workplace exposure. Employers may use 
all information reasonably available about COVID-19 
occurrences in the workplace, or lack thereof, to 
determine whether the COVID-19 exposure occurred 
in the workplace. 

4. If it is more likely than not a work-related exposure 
(meaning there is a known exposure to COVID-19  
in the workplace and it was more than likely what led 
to the employee contracting the illness), determine 
if it needs to be recorded or reported pursuant to 
federal or state health and safety regulations (i.e., 
health department or OSHA reporting). 

5. Identify individuals the employee may have had 
close contact with while working, including co-
workers, customers, vendors, or others. Close contact 
is defined by the CDC here. If assistance is needed, 
consider contacting Jackson Lewis’s Workplace 
Safety and Health Team or Jackson Lewis’s Disability 
Leave and Health Management Team. In more 
complex situations, it may be appropriate to use a 
local environmental safety and health consultant or 
medical professional to assist in the investigation 
and response. 

6. Notify individuals determined to have had close 
contact that they need to quarantine for the length of 
time recommended by CDC guidance available here 
and state and local health department requirements. 

a. Without disclosing the name of the employee, 
advise the individual that a co-worker or visitor 
has tested positive for COVID-19 infection and 
the Company believes the employee had close 
contact with the sick individual. As a result, the 
employee needs to quarantine and not come to 
any worksite or perform any work outside the 
home during the quarantine period. 

b. Explain that the Company has undertaken efforts 
to clean and sanitize the workplace and reinforce 
that the Company has taken appropriate and 
reasonable steps to safeguard their health when 
they report back to work. 

c. Reinforce that employees should not report to 
the worksite or perform work outside their home 
while they are quarantining.

2

https://www.cdc.gov/coronavirus/2019-ncov/php/contact-tracing/contact-tracing-plan/appendix.html#contact
https://www.cdc.gov/coronavirus/2019-ncov/if-you-are-sick/quarantine.html
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d. Determine whether employees asked to self-
quarantine can telework. 

i.  If employees are unable to work from home, 
determine whether the Company will pay 
them during the quarantine period, consistent 
with federal, state and local law (i.e., PSL, 
PFML other state COVID-19 law(s)) and 
Company paid time off, vacation or leave 
policies. If the quarantining employee cannot 
work remotely and if no pay is available to the 
employee, consider whether the employee can 
apply for unemployment compensation.

ii.  If employees telework, ensure non-exempt 
employees are paid for all hours worked and 
that exempt employees receive their full 
weekly salary for any workweek during which 
they perform any work.

e. Encourage employees to self-monitor for 
symptoms of illness and recommend they speak  
to their healthcare provider if they have concerns 
or questions or develop symptoms. 

f. Ask employees to inform you if they develop 
COVID-19 symptoms or are diagnosed with or test 
positive for COVID-19 as that will alter the amount 
of time they need to remain out of the workplace 
and may (depending on timing) trigger the need 
to identify close contacts at work. In addition, it 
may trigger different leave rights, pay and benefits. 

g. In California, provide employees with information 
on testing resources and how employees can get 
tested at no cost during their normal working hours.

7. Maintain communication with ill employees 
and monitor their conditions, as subsequent 
hospitalizations and fatalities may be reportable  
to OSHA.

8. Follow the CDC’s guidance on cleaning and 
disinfection available here. Assure that you 
are aware of the federal and state regulations 
for use, handling, storage, and disposal of the 
cleaning agents used, including any necessary 
hazard communication and/or PPE requirements. 
Depending on the nature and scope of the infected 
employee’s presence in the workplace, consider 
the need to temporarily close the workplace while 
cleaning efforts are undertaken.

9. Before allowing an employee to return to work 
after being diagnosed with COVID-19, and before 
allowing a quarantining employee to return to work, 
ensure that the employees have satisfied the isolation 
and quarantine criteria recommended by CDC or 
any applicable state or local health department 
requirements. Note that some health department 
orders prohibit employers from requiring a doctor’s 
note for employees to return to work. 

10. Consider retaining a health consultant to advise on 
other hygienic interventions.

11. Consider whether it is necessary to implement 
additional administrative controls, conduct a fresh 
hazard analysis, determine recommended PPE, or 
add social distancing practices, including allowing 
employees to telework if their jobs support them 
doing so. Limit person-to-person interactions in the 
workplace as much as possible.

12. Notify your insurance carriers, including health, 
disability and workers’ compensation carriers of 
COVID-19 cases in accordance with state and local 
laws and requirements. 

13. Consider notifying other employees in the sick 
employee’s work area that there has been a 
potential COVID-19 exposure in the work area, that 
close contacts have been notified, and that if they 
have not already been contacted, the Company 
does not believe they were in close contact with 
the sick individual. Remind employees to continue 
to follow all Company protocols for minimizing 
the spread of COVID-19 at work. Identify one or 
more persons to field questions from concerned 
employees to ensure consistency in messaging 
and responses. If employees raise concerns about 
continuing to work in the workplace, have the 
employees put their concerns in writing. Respond 
as necessary to any appropriate concerns. Offer 
Employee Assistance Program services, if available, 
to employees to address other concerns. 

14. Continue to monitor developments in the 
community to determine whether additional  
steps should be taken.

15. Maintain all employee medical records in the 
employee’s medical file, following applicable 
confidentiality requirements under the ADA  
and any applicable state law. 

3

https://www.cdc.gov/coronavirus/2019-ncov/community/disinfecting-building-facility.html
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TEMPLATE COVID-19 VACCINATION 
POLICY (ENCOURAGING VACCINATIONS)
(Not for California and Non-Union Employer)1 

March 4, 2021

This template policy was prepared by members of 
the Jackson Lewis P.C. Disability, Leave & Health 
Management Practice Group. This policy provides 
sample language for employers that have decided 
to encourage employees to be vaccinated against 
COVID-19. Employers should use a different policy  
if they have decided to take on more risk and mandate 
the COVID-19 vaccine. 

Employers should make informed decisions and tailor 
a policy to their specific needs and risk tolerance before 
adopting this policy. The language provided in this 
policy is intended as sample language only, does not 
address every legal issue, and may not be appropriate for 
every employer. This template policy is not, and should 
not be treated as, legal advice. Legal requirements, 
agency guidance and best practices are rapidly evolving. 
We recommend you obtain legal advice from qualified 
employment counsel before adopting this or any other 
COVID-19 policies or practices.

Additional note: At the time we developed this 
template policy, in our firm’s experience, most 
employers were not planning to mandate that 
employees receive COVID-19 vaccinations. This may 
be due to many reasons including, but not limited to, 
the Emergency Use Authorization (EUA) status of the 
vaccine, various legal risks, and employee relations 
issues that can arise with mandating a vaccine. In the 
Technical Guidance issued by the EEOC on 12/16/2020, 
available here (Section K discusses vaccinations), the 
EEOC states that the Emergency Use Authorization 
(“EUA”) of the COVID-19 vaccination is different than 
approval under FDA vaccine licensure. Accordingly, 
mandating the COVID-19 vaccine may pose risk 
while it is still in EUA status. The EEOC states that 
the COVID-19 vaccination itself is not a “medical 
examination” under the ADA, but the pre-vaccination 
screening questions are likely to elicit information 
about a disability. If the prescreening questions 
seek genetic information, such as family members’ 

medical histories, the prescreening questions may 
also violate GINA. Both of these issues are important 
considerations if an employer is considering either 
administering the vaccination itself or contracting a 
third party to administer the vaccine. Further, there is 
still risk of other non-discrimination claims such as 
state law claims and workers’ compensation claims if 
employees suffer a serious reaction to the vaccine while 
in EUA status. 

TEMPLATE POLICY LANGUAGE
COVID-19 Vaccination Policy Encouraging Vaccination
(Not for California and Non-Union Employer)1 

In light of the ongoing COVID-19 pandemic, and as part 
of our continued efforts to maintain a safe workplace 
for employees and [patients/visitors/customers], 
EMPLOYER is encouraging all employees to receive an 
FDA authorized and/or approved COVID-19 vaccination. 
Below you will find additional information regarding 
this policy. This is an evolving public health emergency. 
EMPLOYER fully intends this policy to comply with 
all applicable federal, state and local law or guidance. 
EMPLOYER is monitoring guidance from all applicable 
public health authorities and we reserve the right to 
modify this policy as we determine may be necessary or 
appropriate. It is recommended that employees consult 
with their healthcare provider regarding whether to obtain 
a COVID-19 vaccination. The decision whether to be 
vaccinated, and which vaccine to receive, is a choice that 
employees should make in consultation with their medical 
provider after reviewing all of the available information.

Time Frame for Receiving Vaccination
EMPLOYER encourages employees to consider 
obtaining COVID-19 vaccinations as soon as they 
are eligible to receive it under state plans for tiering 
vaccinations and vaccinations are available to the 
employee. As most vaccinations will require two 
dosages, we realize it will take time for all covered 
employees to be fully vaccinated. Employees may 
contact [insert company contact name] at [contact 
information] to receive additional information about 
the availability of the vaccinations for individuals in 
their positions and community. 
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1  Employers with unionized operations must consider whether: (i) any applicable collective bargaining agreement outlines the employer’s right to impose vaccination requirements and/or obligations to pay employees or reimburse 
costs associated with vaccinations; and/or (ii) the employer is obligated to bargain with the union over the vaccination policy/requirement.

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws
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Notice of Scheduled Vaccination
According to the CDC,2 individuals may experience 
mild to moderate reactions to vaccinations that may 
cause individuals to feel ill for 1-2 days after the 
vaccination. Therefore, we are attempting to plan for 
potential absences following vaccinations. Employees 
may be eligible to take paid or unpaid time off for 
absences related to reactions where they feel ill after 
the vaccination. As soon as you schedule a vaccination, 
please report the date of your vaccination to [insert 
company contact name] at [contact information]. To 
avoid unanticipated staffing shortfalls, we may explore 
the possibility of scheduling you to take time off on the 
day(s) immediately following your vaccination(s). 

Costs of Vaccinations 
Whenever possible, EMPLOYER will work with 
covered employees to see that the costs of vaccinations 
will be covered by the EMPLOYER’S medical plan. 
If employees are not covered under EMPLOYER’S 
medical plan, before receiving vaccinations, please 
contact [insert company contact name] at [contact 
information] to discuss the process for seeking 
reimbursement for, or funding of, vaccination costs. 

Safety Protocols Following Vaccinations
Unless notified otherwise in writing by EMPLOYER, 
employees must continue to comply with all applicable 
COVID-19 safety protocols after they are vaccinated, 
regardless of information that may be available from 
the CDC or other federal/state/local health authorities. 
EMPLOYER will determine, based on guidance from 
the CDC and applicable state/local public health 
authorities, whether and when such protocols will be 
modified or eliminated for fully vaccinated employees. 

Questions
If you have any questions regarding this policy, please 
contact [insert company contact name] at [contact 
information].

TEMPLATE COVID-19 VACCINATION 
POLICY (ENCOURAGING VACCINATIONS)
(California and Non-Union Employer)3 
March 4, 2021

This template policy was prepared by members of the 
Jackson Lewis P.C. Disability, Leave & Health Management 
Practice Group. This policy provides sample language for 
employers that have decided to encourage employees to 
be vaccinated against COVID-19. Employers should use a 
different policy if they have decided to take on more risk 
and mandate the COVID-19 vaccine. 

Employers should make informed decisions and tailor 
a policy to their specific needs and risk tolerance before 
adopting this policy. The language provided in this 
policy is intended as sample language only, does not 
address every legal issue, and may not be appropriate for 
every employer. This template policy is not, and should 
not be treated as, legal advice. Legal requirements, 
agency guidance and best practices are rapidly evolving. 
We recommend you obtain legal advice from qualified 
employment counsel before adopting this or any other 
COVID-19 policies or practices.

Additional note: At the time we developed this template 
policy, in our firm’s experience, most employers were not 
planning to mandate that employees receive COVID-19 
vaccinations. This may be due to many reasons including, 
but not limited to, the Emergency Use Authorization 
(EUA) status of the vaccine, various legal risks, and 
employee relations issues that can arise with mandating 
a vaccine. In the Technical Guidance issued by the 
EEOC on 12/16/2020, available here (Section K discusses 
vaccinations), the EEOC states that the Emergency Use 
Authorization (“EUA”) of the COVID-19 vaccination is 
different than approval under FDA vaccine licensure. 
Accordingly, mandating the COVID-19 vaccine may 
pose risk while it is still in EUA status. The EEOC states 
that the COVID-19 vaccination itself is not a “medical 
examination” under the ADA, but the pre-vaccination 
screening questions are likely to elicit information about 
a disability. If the prescreening questions seek genetic 
information, such as family members’ medical histories, 
the prescreening questions may also violate GINA. Both of 
these issues are important considerations if an employer is 
considering either administering the vaccination itself or 
contracting a third party to administer the vaccine. Further, 
there is still risk of other non-discrimination claims such 
as state law claims and workers’ compensation claims if 
employees suffer a serious reaction to the vaccine while in 
EUA status. 

2  https://www.cdc.gov/coronavirus/2019-ncov/hcp/post-vaccine-considerations-healthcare-personnel.html
3  Employers with unionized operations must consider whether: (i) any applicable collective bargaining 

agreement outlines the employer’s right to impose vaccination requirements and/or obligations to pay 
employees or reimburse costs associated with vaccinations; and/or (ii) the employer is obligated to bargain 
with the union over the vaccination policy/requirement.

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws
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TEMPLATE POLICY LANGUAGE
COVID-19 Vaccination Policy Encouraging Vaccination
(California and Non-Union Employer)

In light of the ongoing COVID-19 pandemic, and as part 
of our continued efforts to maintain a safe workplace 
for employees and [patients/visitors/customers], 
EMPLOYER is encouraging all employees to receive an 
FDA authorized and/or approved COVID-19 vaccination. 
Below you will find additional information regarding 
this policy. This is an evolving public health emergency. 
EMPLOYER fully intends this policy to comply with 
all applicable federal, state and local law or guidance. 
EMPLOYER is monitoring guidance from all applicable 
public health authorities and we reserve the right to 
modify this policy as we determine may be necessary or 
appropriate. It is recommended that employees consult 
with their healthcare provider regarding whether to obtain 
a COVID-19 vaccination. The decision whether to be 
vaccinated, and which vaccine to receive, is a choice that 
employees should make in consultation with their medical 
provider after reviewing all of the available information.

Time Frame for Receiving Vaccination
EMPLOYER encourages employees to consider 
obtaining COVID-19 vaccinations as soon as they 
are eligible to receive it under state plans for tiering 
vaccinations and vaccinations are available to the 
employee. As most vaccinations will require two 
dosages, we realize it will take time for all covered 
employees to be fully vaccinated. Employees may 
contact [insert company contact name] at [contact 
information] to receive additional information about 
the availability of the vaccinations for individuals in 
their positions and community. 

Notice of Scheduled Vaccination
According to the CDC,4 individuals may experience 
mild to moderate reactions to vaccinations that may 
cause individuals to feel ill for 1-2 days after the 
vaccination. Therefore, we are attempting to plan for 
potential absences following vaccinations. Employees 
may be eligible to take paid or unpaid time off for 
absences related to reactions where they feel ill after 
the vaccination. As soon as you schedule a vaccination, 
please report the date of your vaccination to [insert 
company contact name] at [contact information]. To 
avoid unanticipated staffing shortfalls, we may explore 
the possibility of scheduling you to take time off on the 
day(s) immediately following your vaccination(s). 

Costs of Vaccinations 
Whenever possible, EMPLOYER will work with covered 
employees to see that the costs of vaccinations will 
be covered by the EMPLOYER’S medical plan. If 
employees are not covered under EMPLOYER’S 
medical plan, before receiving vaccinations, please 
contact [insert company contact name] at [contact 
information] to discuss the process for seeking 
reimbursement for, or funding of, vaccination costs. 

Safety Protocols Following Vaccinations
Unless notified otherwise in writing by EMPLOYER, 
employees must continue to comply with all applicable 
COVID-19 safety protocols after they are vaccinated, 
regardless of information that may be available from 
the CDC or other federal/state/local health authorities. 
EMPLOYER will determine, based on guidance from 
the CDC and applicable state/local public health 
authorities, whether and when such protocols will be 
modified or eliminated for fully vaccinated employees. 

Questions
If you have any questions regarding this policy, please 
contact [insert company contact name] at [contact 
information]. 

4  https://www.cdc.gov/coronavirus/2019-ncov/hcp/post-vaccine-considerations-healthcare-personnel.html
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COVID-19 VACCINATION INCENTIVES FAQ
This FAQ was prepared by members of the Jackson 
Lewis P.C. Disability, Leave & Health Management 
Practice Group. The FAQ provides guidance for 
employers who are considering offering incentives 
to employees who receive COVID-19 vaccinations.  
The FAQ does not assess facts or circumstances 
concerning a particular employer’s program; nor 
does it address how a particular employer’s policies, 
benefits or practices might apply to a vaccination 
incentive, whether voluntary or otherwise. As general 
guidance, the FAQ does not identify or analyze every 
potential issue employers might need to consider. 
Employers should make informed decisions and tailor 
policies and practices to their specific needs and risk 
tolerance before offering incentives to employees who 
receive COVID-19 vaccinations. This document is 
not, and should not be treated as, legal advice.  Legal 
requirements, agency guidance and best practices 
are rapidly evolving. Vaccination incentives may or 
may not be appropriate for your business and we 
recommend you obtain legal advice from qualified 
employment counsel before adopting a vaccination 
incentive or related COVID-19 policies or practices.

1. Is it lawful for an employer to offer employees a 
financial incentive to receive COVID-19 vaccinations? 

  In short, the employer can likely implement an 
incentive but, depending on how the program 
is designed, there may be several regulatory 
considerations and compliance obligations.   
The issues to consider include: 
• the nature and amount of the incentive;
• whether the incentive program is, or is part of,  

a group health plan; 
• whether the employer offers other wellness 

programs that need to be considered when 
assessing compliance; 

• the scope of the questions employers may ask 
employees to determine whether they have 
received a COVID-19 vaccination qualifying them 
for the incentive; 

• whether an employer’s personnel administers 
vaccinations or contracts with a third-party entity 
to administer vaccinations on its behalf;

• how employers track and disclose which employees 
are vaccinated and eligible to receive the incentive; 

• how employers respond to employees who are 
unable to be vaccinated due to disability, religious 
beliefs, or pregnancy; 

• whether a vaccination incentive may have a 
disparate impact on employees in certain legally 
protected classifications.

2. Is the incentive program a group health plan or part 
of a group health plan? 

  A vaccination incentive, in effect, is a form of a wellness 
program. Wellness programs that are part of group 
health plans or are considered stand-alone group 
health plans likely are subject to ERISA, ACA, HIPAA, 
COBRA and other federal laws governing employee 
welfare benefit plans.  However, one advantage to this 
model is avoiding the application of certain state laws 
under the doctrine of ERISA preemption. 

  There are several factors that likely will be considered 
in determining whether a wellness program is part of 
the group health plan including, without limitation, 
whether the program description is included in the 
summary plan description, whether the employee 
eligibility requirements for the plan are the same as 
the wellness program, and whether the incentive under 
the program is in the form of a plan benefit or cost, 
such as a premium discount.

3. Can an employer ask employees to disclose whether 
they have received a COVID-19 vaccination as part 
of a vaccination incentive program?

  Yes, this should be permissible under federal law. 
Given informal, non-binding EEOC COVID-19 
Guidance, it appears that asking employees solely 
to confirm whether they have received COVID-19 
vaccinations should not be a disability-related 
inquiry or medical examination under the ADA.  
See Q&A K3 from EEOC COVID-19 Guidance 
which is cut and pasted below. See also K1 (medical 
examinations). As referenced, it is critical for 
employers not to go beyond confirming vaccination 
status and/or requesting proof of vaccination.  For 
example, the employer would not be able to ask why 
employees were not vaccinated and, if it did so, it 
would trigger other ADA compliance obligations 
and exposures including the ADA’s regulation of 
employee health programs that require employees to 
answer disability-related inquiries. Obviously, state 
and local law should always be examined. 

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws
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   K.3. Is asking or requiring an employee to show 
proof of receipt of a COVID-19 vaccination a 
disability-related inquiry? (12/16/20)

   No.  There are many reasons that may explain why 
an employee has not been vaccinated, which may 
or may not be disability-related.  Simply requesting 
proof of receipt of a COVID-19 vaccination is not 
likely to elicit information about a disability and, 
therefore, is not a disability-related inquiry.  However, 
subsequent employer questions, such as asking why 
an individual did not receive a vaccination, may 
elicit information about a disability and would be 
subject to the pertinent ADA standard that they be 
“job-related and consistent with business necessity.”  
If an employer requires employees to provide proof 
that they have received a COVID-19 vaccination 
from a pharmacy or their own health care provider, 
the employer may want to warn the employee not to 
provide any medical information as part of the proof 
in order to avoid implicating the ADA.

4. Can the employer’s personnel administer vaccinations 
or contract with an entity to administer the 
vaccination without violating the ADA or other 
employment discrimination laws? 

  The EEOC’s guidance raises additional issues which 
must be considered if an employer administers or 
contracts with a third-party entity to administer 
the COVID-19 vaccine.  By doing so, pre-screening 
questions will be deemed “disability-related inquiries” 
made by the employer, therefore, they must be “job-
related and consistent with business necessity.” It 
may be difficult for employers to meet this standard. 
If employers fail to meet this standard, then they may 
be found to have made unlawful disability-related 
inquiries under the ADA. To avoid those additional 
compliance risks, employers should administer 
the vaccine and provide any incentives through a 
voluntary employer-sponsored vaccination program 
and/or through community vaccination providers  
with whom the Company does not contract to deliver 
the vaccinations.  

5. Can the employer offer financial incentives as 
part of a voluntary vaccine incentive program if 
it simply asks employees to disclose whether they 
have received a COVID-19 vaccination and/or 
provide proof of vaccination?

  Yes, in this instance, awarding incentives likely would 
be permissible because the employer is not making 
disability-related inquiries or medical examinations 
in connection with the program. 

6. Can the employer offer financial incentives as part of 
a voluntary vaccine incentive program if the employer 
is administering vaccines or contracting with an 
entity to administer vaccines on its behalf?

  At this time, it is unclear what level of incentive 
would be considered “voluntary” but “de minimis” 
(i.e., relatively small or nominal) financial incentives 
would raise the least risk. On January 7, 2021, the 
EEOC issued Notices of Proposed Rulemaking 
(“NPRM”) addressing the ADA’s and GINA’s 
application to wellness programs. Based on the 
NPRM, employers that administer vaccines or 
contract with third-party entities to administer 
vaccines to employees on their behalf, may award 
only de minimis incentives for the vaccination 
program to be considered a voluntary program. 
The NPRM provides an exception to the de minimis 
limitation if the program is part of a group health 
plan. In that case, the program must comply with 
the ACA/HIPAA regulations governing wellness 
programs, along with all other ADA protections 
(other than the de minimis limitation), such as the 
obligation to provide a reasonable accommodation 
where appropriate. These proposed rules, however, 
were frozen by the incoming Biden Administration 
and it is unclear whether the new administration  
will eventually allow the NPRM to advance or revise 
these proposed rules. 

7.  Can the employer track and disclose an employee’s 
vaccination status?

  This raises interesting legal and practical issues. Even 
though asking an employee if he/she is vaccinated 
is not a disability-related inquiry, we believe the 
vaccination record, nevertheless, may be considered 
confidential medical information.  (There may be 
some arguments to the contrary, but it is prudent 
for the employer to assume the vaccination record 
is confidential medical information.)  Therefore, the 
vaccination record, and the employee’s status as being 
vaccinated, likely are subject to ADA and state/local 
law requirements for maintaining confidentiality and 
non-disclosure of employee medical records. 
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  In terms of recordkeeping, among other things, the 
ADA requires medical records and information 
be collected on separate forms and maintained in 
separate confidential and secure files.  This raises the 
question of whether employers will maintain copies 
of vaccination cards and, if so, if they are maintaining 
paper or electronic copies.  Next, will employers be 
recording employee vaccination status (vaccinated 
or unvaccinated) on a spreadsheet or database? If so, 
that resource also needs to be confidential and secure 
in accord with ADA and state law privacy and data 
security requirements.  Employers seeking to mitigate 
risks can consider designing and implementing 
a vaccination program that avoids tracking and 
retaining vaccination status records. For example, 
employers might simply ask employees to show, but 
not submit, proof of vaccination and, upon doing so, 
provide employees an immediate cash award/gift 
card. In that circumstance, the employer would not be 
maintaining any confidential records. This simpler 
approach may make sense for some employers.

  In terms of disclosures, employers must consider 
carefully to whom they might disclose employee 
vaccination status and how, if at all, vaccination 
status might impact an employee’s job duties 
and interactions with co-workers, customers, or 
others.  If an employer’s policy or actions cause 
managers or co-workers to change behaviors 
towards unvaccinated employees (and certainly if an 
employer overtly identifies an employee’s vaccination 
status), such actions might give rise to claims 
of unlawful disclosure of confidential employee 
medical information.  Navigating this consideration 
may prove challenging as some employees may 
equate vaccination status with reduced COVID-19 
transmission risks. At this time, however, there is 
insufficient evidence to support such a connection 
and we suspect any such disclosures may expose 
employers to ADA “regarded as” disability 
discrimination claims. With these considerations 
in mind, at the moment, we believe the safest 
approach is for employers to treat an employee’s 
vaccination status as a confidential medical record 
and limit disclosure only to those who need to know 
vaccination status to administer the incentive. 

8.   Must employers provide the vaccination incentive 
to employees who are unable to be vaccinated due 
to disability, religious beliefs, or pregnancy? 

  Employers certainly must consider reasonable 
accommodation obligations for individuals unable 
to be vaccinated due to disability, pregnancy or 
religion.  Employers may have to excuse employees 
from vaccination as a reasonable accommodation 
under the ADA, but such decisions require a 
case-by-case analysis and depend on the unique 
circumstances of each case. Usually, employers 
ask employees to submit notes confirming it is 
medically inadvisable for them to comply with a 
particular wellness requirement.  Then, as necessary, 
employers often create a reasonable wellness 
alternative or simply waive the requirement and 
allow employees to receive incentives.   If the 
incentive program triggers ERISA or Affordable 
Care Act requirements, a reasonable alternative 
likely also would be required under those laws.

  We rarely encounter religious-based objections to 
wellness programs so it is difficult to predict how courts 
will assess requests for alternative accommodations 
under Title VII. Obviously, employers want incentives 
to motivate meaningful participation so many will be 
understandably reluctant to excuse compliance with 
the requirement in order to obtain the incentive. 

9.   Will a vaccination incentive have a disparate 
impact on employees in certain legally protected 
classifications?

  It is difficult and premature to assess whether any 
legally protected demographic group will be able 
to challenge successfully a vaccination incentive 
program. Employers should be concerned about 
this risk, however, as the ADA essentially permits 
disparate impact claims by individuals (without 
proof of a class-wide impact) and some polling 
suggests members of certain racial or ethnic minority 
groups may be more reluctant to receive COVID-19 
vaccinations. Disparate impact claims similarly are 
possible based on gender, religion, and pregnancy. 
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10.  Is an incentive program safer than mandating 
vaccinations?

  Although uncertainties remain, an incentive-based 
program likely will pose less financial risk and be safer 
than a vaccination mandate.  Certainly, employers 
should think through any potential changes 
in employment status or assignment based on 
vaccination status as those situations likely will create 
the greatest risk of workplace claims or litigation. 

11.  If the employer encourages but does not mandate 
employees to be vaccinated and provides a bonus to 
employees who choose to be vaccinated, must that 
bonus be considered part of the employee’s regular 
rate of pay for purposes of computing overtime?

   As a general rule, all remuneration given to a non-
exempt employee must be included in the employee’s 
regular rate of pay for purposes of calculating 
overtime, unless there is a specific statutory 
exclusion.  A more risk-averse employer may choose 
to include the bonus in the regular rate for purposes 
of computing any overtime as the cost is likely 
not to be that significant compared to the cost of a 
legal challenge.  For employers willing to take on 
some additional amount of risk with respect to this 
issue, they would argue that the bonus falls under 
the statutory exception of “similar payments to an 
employee which are not made as compensation for his 
or her hours of employment.” 29 U.S.C. 207(e)(2). 

Wendy J. Mellk

Principal

New York City

Phone: 212-545-4000 

Wendy.Mellk@jacksonlewis.com

Philip B. Rosen

Principal

New York City

Phone: 212-545-4001 

Philip.Rosen@jacksonlewis.com

Contact a member of the Jackson Lewis team:

https://www.hartfordhelp.com/#welcome
https://urldefense.com/v3/__http:/www.jacksonlewis.com__%3b%21%21PZ0xAML5PpHLxYfxmvfEjrhN5g%21DmctAetSCptnjQb_mQYUlcsDtCjBP39Iz9Sb2LutKIpYRdclb9D6_Cnfrue8iD18CZYBmuoR$
mailto:Wendy.Mellk%40jacksonlewis.com?subject=
mailto:Philip.Rosen%40jacksonlewis.com?subject=

