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BRIEF BACKGROUND:

On October 2, 2017, the Supreme Court heard oral 
argument in three cases that were consolidated for oral 
argument (Epic Systems Corp. v. Lewis, No. 16-285; Ernst 
& Young LLP v. Morris, No. 16-300; and NLRB v. Murphy 
Oil USA Inc., No. 16-307) to address the NLRB’s 
position that class action waivers in arbitration 
agreements violate an employee’s right to engage in 
protected, concerted activity. The Court’s decision 
is expected to resolve a split in authority among the 
federal Circuit Courts of Appeals, and will drastically 
impact how employers approach class or collective 
action waivers with their employees.

If the Supreme Court decides that employers can 
prevent employment class actions by having employees 
sign class action waivers, some believe it may effectively 
end employment class action litigation in the United 
States. Conversely, if the Supreme Court invalidates 
class action waivers, the thinking is that there will be 
a deluge of class action litigation. As set forth below, 
neither decision provides a complete panacea to 
employers or employees and, even without class action 
litigation exposure, single and multiple plaintiff cases 
remain a significant financial drain that we believe 
companies should continue to insure against. 

Given the current composition of the Supreme Court, 
a decision upholding the validity of class action 
waivers, a decision which is generally considered to  
be “pro-employer,” is the more likely outcome. 

IF THE SUPREME COURT RULES  
IN FAVOR OF EMPLOYEES 

If the Supreme Court accepts the argument that such 
waivers are in violation of the NLRA, the Court’s 
decision could put an end to the use of class action 
waivers in mandatory employment arbitration 
agreements. Class actions will morph into a substantive 
right that will not be waivable by employees and may 
not be easily altered in the future.

Currently, more than 65 percent of companies with 
over 1,000 employees have mandatory arbitration 
provisions in their employment agreements, meaning 
that over 60 million American workers currently do 
not have access to the courts for their employment 
claims.1 Furthermore, 41.1 percent of employees 
subject to mandatory arbitration procedures are also 
subject to class action waivers.2 As such, a decision 
restricting or prohibiting class action waivers would 
have far reaching effects. 
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AN ANALYSIS OF HOW THE SUPREME COURT’S DECISION  
WILL AFFECT THE FUTURE OF EPLI

THE CASE BEFORE THE SUPREME COURT

In the coming months, the Supreme Court will decide whether class or collective action waivers in 
employment arbitration agreements are enforceable. This decision will have serious consequences 
to all employees, employers and insurers, materially altering the exposure to employment class 
actions. However, a decision supporting class action waivers will not eliminate the exposure entirely 
and may lead to misconceptions or uncertainty about the future landscape of employment litigation 
and risk manager’s decisions in purchasing employment practices liability insurance. This paper 
is intended to serve as a resource guide in discussing employment class actions with employers by 
exploring the potential impact for either outcome.
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If class action waivers are 

unenforceable, some large 

companies may abandon their 

arbitration programs since they 

would no longer allow these 

companies to avoid the expenses 

associated with class actions …

If class action waivers are unenforceable, some large companies may 
abandon their arbitration programs since they would no longer allow these 
companies to avoid the expenses associated with class actions, while others 
may still see some advantages in having such programs in place to deal 
with individual claims. While we expect an increase in the frequency and 
severity of class actions, as many employees (and plaintiffs’ attorneys) who 
were previously precluded from filing class actions will look to do so, it is 
important to remember that several Circuits already preclude class action 
waivers so the impact will only be felt in those Circuits that currently allow 
class action waivers. 

IF THE SUPREME COURT RULES  
IN FAVOR OF EMPLOYERS

If the Supreme Court holds that class action waivers are enforceable by 
finding that the National Labor Relations Act (“NLRA”) is not violated 
by a class action waiver or that the Federal Arbitration Act overrides the 
NLRA, then arbitration agreements with properly drafted class action 
waivers would require workers to litigate their cases on an individual basis 
before an arbitrator – not on a class or collective basis before a judge or 
jury in a courtroom. However, given the gravity of such a decision, the 
validity of these contracts will likely be subjected to a high level of scrutiny 
and therefore, it will be of paramount importance that the agreements be 
drafted properly. While important for all businesses, this is of particular 
importance to companies with a multinational presence. 

A ruling that class action waivers are enforceable undeniably will be a win 
for employers. However, such a ruling will not preclude all class actions, 
nor will it prevent administrative agencies (like the EEOC) from pursuing 
class actions. We expect a significant increase in class action filings in the 
following contexts despite a favorable ruling by the Supreme Court and 
expect employers to face certain challenges when utilizing arbitration:

1. Failure to Hire, Ban-the-Box, Fair Credit Reporting Act and similar 
situations where the purported class was never hired may still be 
litigated on a class basis. For employees to be subject to class action 
waivers, they have to actually be employed. As such, the plaintiffs’ bar 
will likely increase the number of class lawsuits in these areas, as the 
class would not be subject to such agreements. Given the Circuit split 
that currently exists, we have already seen an uptick in these types of 
lawsuits in the last year.
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Given the #Metoo movement, 

arbitration agreements and 

nondisclosure clauses have been 

gaining media attention in recent 

months amid a series of high-profile 

workplace scandals, and have 

been criticized over their potential 

to help keep episodes of sexual 

harassment hidden for years. 

2. Certain loopholes or “unicorn plaintiffs” will still exist: The case of Taylor 
v. Pilot Corporation, et al. Case No. 16-5326, underscores that regardless of 
the Supreme Court’s decision, employers cannot merely rely on the fact 
that they have an arbitration agreement in place. Specifically, in Taylor, the 
employer had in place an arbitration agreement with a collective action 
waiver that applied to most but not all of its 50,000 hourly employees. 
One employee who was not bound by the agreement filed a collective 
action alleging violations of the Fair Labor Standards Act, and was allowed 
to send out notice to all 50,000 employees. The Taylor decision shows 
the potential power of finding a single plaintiff who is not bound by the 
same agreement as his or her co-workers, and shows that employers will 
have to ensure that each and every one of their employees will have to be 
bound by an arbitration program to maximize a class waiver’s protection, 
something that is very difficult to do, especially for very large companies. 
While we note that the Taylor case was brought as a collective action, we 
expect this case to be used as precedent in discrimination/harassment/
retaliation class actions to try to evade class action waivers.

3. Arbitration agreements with class action waivers are ineffective at 
preventing a federal or state agency from bringing class action lawsuits, 
as these agreements are not binding on governmental agencies, including 
the Equal Employment Opportunity Commission. Furthermore, California 
has interpreted its state law Private Attorneys General Act (PAGA) as 
also not being susceptible to the waivers. Given that California is a high 
frequency and severity jurisdiction for EPL claims, this is an extremely 
meaningful decision. State agencies can still choose to investigate and if 
they decide to move forward, can issue subpoenas to circumvent potential 
contractual obstacles to interviewing key witnesses.

4. Given the #Metoo movement, arbitration agreements and nondisclosure 
clauses have been gaining media attention in recent months amid 
a series of high-profile workplace scandals, and have been criticized 
over their potential to help keep episodes of sexual harassment hidden 
for years. There is a legislative push to make mandatory arbitration 
in harassment cases unenforceable under federal law. In the interim, 
Microsoft has voluntarily opted to eliminate mandatory arbitration 
with employees who make sexual harassment claims. As such, even if 
the Supreme Court rules in favor of employers, some employers may 
choose to not use them. While the focus right now is eliminating them 
for sexual harassment, it is foreseeable that class action gender claims 
and/or pay equity claims could soon follow. Legislation initiated in 
the U.S. Senate would void arbitration agreements that prevent sexual 
harassment and discrimination accusers from going to court. It is 
foreseeable that in the near future, a gender class action could include 
allegations of systemic sexual harassment and therefore, remain in the 
court system. Furthermore, given the increased attention on employee 
rights, some employers may not want to risk reputational damage for 
conditioning employment on signing a waiver.
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If class action waivers are enforceable, 

in the long term the market should 

anticipate changes in frequency and 

severity, possibly even a modest 

decrease in both. 

5. An employee can find creative ways to avoid an arbitration agreement by 
suing an officer of the company personally in court. 

6. There still exists the risk of a “runaway” arbitration award.

7. Many times there are substantial defense fees and arbitration fees per 
claim. Very expensive if brought separately. 

8. The validity of the arbitration agreement will continue to be challenged. 
For example, if there were parties that never signed the contract, or if 
it was simply in a handbook, or sent in an email the recipient did not 
receive, the employee can challenge the contract as invalid. 

IMPLICATIONS FOR EMPLOYERS AND EPLI INSURERS

If the Supreme Court surprises us and holds that class action waivers are 
unenforceable, we will likely see an increase in frequency and severity 
for defense costs and settlement values, which will lead to an increase in 
total litigation costs for companies. Such a decision may cause insurance 
carriers who currently write wage and hour to re-write their portfolio, while 
causing carriers that do not to remain apprehensive to start writing it in 
light of such a ruling. As such, it will be imperative that risk managers are 
aware of the potential for this ruling and not only revisit their expiring 
retentions and limits but make sure that all HR policies and procedures are 
not just in place but strictly enforced.

If class action waivers are enforceable, in the long term the market should 
anticipate changes in frequency and severity, possibly even a modest 
decrease in both. However, the increase in single and multi-plaintiff cases, 
the continued focus on failure to hire class actions, the state activism 
surrounding sexual harassment, and the amorphous plaintiffs’ bar cause 
us to expect the market to continue to seek a full range of EPLI coverage. 
Insured’s will likely experience an increased volume of single and multi-
plaintiff litigation and arbitration which have significant associated costs 
that we expect insurers to continue to insure against. 
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1  http://www.epi.org/publication/the-growing-use-of-mandatory-arbitration/

2  Ibid.
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